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l. Knowledge as a Global Public Good

The idea that access to Knowledge should be open to all has become a truism': If regulation has al-
lowed for excludability of some returns of knowledge — with instruments such as trade secrets, patents
and copyrights — the very nature of knowledge as a public good is not altered; knowledge in itself re-
mains non-rival in consumption and non-excludable.

Furthermore, knowledge is a global public good, meaning that its benefits are not limited geographically.
That some knowledge particular to a country, like weather, geography or even law, might be more val-
ued by people living in that state, does not affect the universal nature of knowledge itself.

This has strong regulatory implications: First, it means that regulation has to secure through an appro-
priate framework that the efficient production and equitable use of knowledge is at the same time en-
couraged and not impeded+. Second, it gives a rationale for international collective cooperative actions
and public support required to overcome the disparities in the distribution of knowledge and ICT at the
global level.

These assumptions give a new dimension to the contentious issue of the function of law in the “cyber-
space’: A paramount role of legal frameworks is to support the establishment of a fair and equitable
knowledge distribution. The potential dynamic and positive effects of requlation shouldn’t be overlooked
in discussions around the Knowledge Society. From this perspective, the legal measures in place can
be assessed and further steps recommended.

Il.  Backing a Fair Knowledge Distribution

Given the increasing volume of information in circulation, one should strive to develop an efficient
Knowledge circulation process, heading towards an informational ecology and contributing to a reason-
able resources management. Measures addressing content protection and measures dealing with infra-
structure issues can be distinguished.

* Prof. Dr. Rolf H. Weber is Chair Professor for Private, Business and European Law, Director of the European Law Institute
and of the Centre of Information and Communication Law at the University of Zurich and Attorney-at-law in Zurich. The au-
thor would like to thank Valérie Menoud for valuable comments and research.
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a. Content

The basic idea of legal content protection is that no one would create quality and worthy codified Knowl-
edge if their idea, investments and work wouldn’t be granted an appropriate legal protection and thus a
commercial value. Databank protection, copyrights and patents are along these lines potential legal
means. However, technical evolution has enabled the development of private mechanisms, like software
based trusted system or even click-on licenses, achieving sometimes further protection than legal
mechanisms do. These private instruments might hamper a fair knowledge distribution and are some-
times legally arguable. The legislator must thus deal with these concerns, designing a system providing
for effective knowledge production incentive and at the same time clearly preventing excessive private
contractual or technical protection.

b. Infrastructure

Law must also play its part when it comes to the organization of the information infrastructure. In this
respect, unfair competition law and antitrust law have an important role; particularly when an information
broker is in @ market dominant position or if information brokers reach an agreement about the modali-
ties of access to information. Key phrases in these cases are for instance: non-discriminating access,
open access to technical standards, renunciation of exclusivity agreements.

lll.  Aiming at a Fair Global Knowledge Distribution

Early in the globalization process, it became apparent that, as information flows were increasing, the
setting up of a world information and communication order was indispensable. With respect to the build-
ing of a fair and global knowledge distribution, two paramount aspects can be put forward by dealing
separately with the “content” and the “container”: First, concerns related to the informational content can
be evidenced by the recent issue of cultural diversity; second, the established concerns of the “digital
divide” in its narrow meaning of technical divide, takes a salient significance in the context of a fair dis-
tribution system.

a. Cultural Diversity

Framing, on the one hand, the interest of having a free flow of information which allows to share the own
culture with others and, on the other hand, the interest of preserving the domestic cultural identity
seemed necessaryt. The consequences of the new imbalances between rich and poor countries in ICT
on cultural and social heritage were therefore recognized in the early hours of globalization: The need to
protect and foster cultural diversity in this respect was taken seriously.

The international awareness of general regulatory needs resulted in the issuance by the UNESCO of
the McBride-Report “Many Voices One World” in 19807 that acknowledged the existence of imbalances
and disparities between countries in the communication field, as well as the need to issue far-reaching
national and international policies addressing not only financial support but also cultural independence
and diversitys.

6 RoLF H. WEBER, Cultural Diversity and International Trade — Taking Stock and Looking Ahead, forthcoming.

7 Many Voices One World, Report of the McBride Commission, Paris 1980,
http://unesdoc.unesco.org/images/0004/000400/040066eb.pdf; see ROLF H. WEBER, From “Many Voices One World” to
“Information Society”, CRi 2004, p. 97.
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In the following decade political upheavals hampered further progress in the establishment of a new
communication and information framework®. Nonetheless, several documents dealing with cultural con-
cemns were issued, eventually resulting in the adoption of a legally binding Convention on the Protection
and Promotion of the Diversity of Cultural Expressions (Diversity Convention) followed in October
20051,

b. Digital Divide

Internationally, few question the importance of digital inclusion for reshaping the global flow of invest-
ment, goods and services; it makes little doubt that ICT provides key inputs for economic development,
contributes to a large extent to productivity growth, private and public sector development. Conse-
quently, the main concern arising is that the dictum “to them that hath shall be given” will concretize, as
is generally the case with investment patterns: High-income countries may then be in a position to pull
way ahead; some middle-income states may be able to manage themselves a profitable place in niche
markets, for instance, by providing cheaper services and manufacturing; whereas, the poorer countries,
tangled up in debts, health problems and lack of knowledge, will join the e-economy decades later and
may, in the long term, ultimately fail to catch up™.

The social stakes of global digital inclusion are widespread. Thus endeavours to achieve a global
knowledge distribution could serve multiple functions in the development process: With ICT as an effec-
tive development tool, one can hold out much hope of ameliorating and eventually overcoming endemic
problems of poverty. It could indeed help with problems linked to food, health, education, social inclu-
sion and democracy'2.

There is, however, another fundamental side of knowledge distribution, other than its potential to help
developing countries “leapfrog” stages of development'®: Because ICT and Internet have achieved a
special salience for capacity building, empowerment, governance, social participation, scientific re-
search, information sharing, cultural creations and learning opportunities, they have created a new ex-
pression platform that has become essential to social participation. Therefore, the fundamental human
right of freedom of expression and information' — guaranteed by Article 19 of the Universal Declaration
of Human rights, Article 19 of the International Covenant on Civil and Political Rights (Pact ) and Article
10 of the European Convention on Human Rights (ECHR) — cannot find a global fulfilment if more than
half of the world population is deprived of access to a global platform of expression and information. It is
the very core of the concept of Knowledge Society that is compromised by unequal access to infrastruc-
ture and content'®. Knowledge distribution issues can thus rightly be seen as a “premise” to human
rights’e.

The legal framework that addresses global knowledge distribution is still under construction, as interna-
tional awareness has only recently awakened political concerns on a global scale. From the mid nineties

on, the OECD, the UN and the UNESCO have observed this deepening North-South divide in the ICT
field and highlighted the negative impacts and problems of these disparities in the distribution of ICT?;
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p. 98).

10 Text accessible in UNESCO doc. 33 C/84 Prov, 20t October 2005,
http://unesdoc.unesco.org/images/0014/001429/142919e.pdf.

" PippA NORRIS, Digital Divide : Civic Engagement, Information Poverty, and the Internet Worldwide, Cambridge 2001, p. 5.
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other governmental organisations like the World Bank, the European Union and the G-8 have looked
into the problem of the digital divide®. Furthermore, making ICT accessible to all is part of the eight
Millennium Development Goals of the UN Millennium Declaration®. Discussions on the digital divide
saw a concrete upturn at the occasion of the first World International Summit of the Information Society
(WSIS), when Senegal President Abdoulaye Wade launched the idea of a Digital Solidarity Fund, which
was fulfilled on the 14t of March with the inauguration of the Global Digital Solidarity Fund (DSF) in
Geneva.

IV. Paths to the Future

The global and critical nature of knowledge distribution issues invites the realization of a legal frame-
work on a global level, requiring forceful international agreements and strong cooperation. Alongside
international action, the enactment of regional or national policies should also be considered to
strengthen the building of a global Knowledge Society.

18 See notably the G-8 Okinawa Charter on Global Information Society of July 231, 2000.
19 UN, Resolution A/RES/55/2 adopted by the General Assembly on September 18t, 2000.
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